Sammons Center for the Arts
SAMPLE FORM WHISTLEBLOWER
POLICY FOR NONPROFIT CORPORATION
A nonprofit corporation should adopt a whistleblower policy for several reasons:

· IRS Form 990.  IRS Form 990, which must be filed with the IRS on an annual basis by most Section 501(c)(3) corporations, includes a section on corporate governance which asks, among other things, whether the corporation has adopted a written whistleblower policy.  Although nonprofit organizations are not required by the IRS to adopt whistleblower policies in order to maintain tax-exempt status, the IRS encourages their use.  The IRS instructions to Form 990 state that “Even though governance, management, and disclosure policies and procedures generally are not required under the Internal Revenue Code, the IRS considers such policies and procedures to generally improve tax compliance.”  The Form 990 instructions state that a whistleblower policy should serve three purposes:  (1) it should encourage staff and volunteers to come forward with credible information regarding illegal practices or violations of adopted policies of the organization; (2) the policy should explicitly state that the organization will protect the individual from retaliation for coming forward with the information; and (3) it should identify those staff, board members or outside parties to whom such information can be reported.  Thus, a corporation must adopt a policy that meets at least these three purposes in order to answer “yes” to the question in Form 990.
· Sarbanes-Oxley Act.  Nonprofit corporations are also encouraged to adopt whistleblower protection policies as a result of the Sarbanes-Oxley Act of 2002.  While the Sarbanes-Oxley Act primarily applies to public companies,
 the statute contains one provision for the protection of whistleblowers that is applicable to all corporations, including nonprofit corporations.  Although this provision does not require the adoption of a written whistleblower policy, the adoption of such a policy can help a corporation ensure that it will be in compliance with the statute’s requirements by notifying all of its employees that they must not retaliate a whistleblower, and can help a corporation prove its attempts to comply with the law if challenged.  Specifically, Section 1107 (Retaliation Against Informants) of the Sarbanes-Oxley Act added Section 1513(e) to the federal criminal code, which provides:

(e) Whoever knowingly, with the intent to retaliate, takes any action harmful to any person, including interference with the lawful employment or livelihood of any person, for providing to a law enforcement officer any truthful information relating to the commission or possible commission of any Federal offense, shall be fined under this title or imprisoned not more than 10 years, or both.

This prohibition on retaliation, which includes actions interfering with a person’s lawful employment or livelihood, extends beyond employees to include external parties, such as independent contractors.  For example, if an independent contractor were to report a violation, the corporation would not be allowed to speak ill of him or her to others as retaliation.  Civil and criminal sanctions may be imposed on a corporation and any individual within the corporation who is responsible for the retaliatory action.

· Good Corporate Governance.  The adoption of a whistleblower policy can help to protect the nonprofit from monetary losses, employee fraud and damage to its reputation.  When an employee or other constituent reports suspected impropriety to the corporation, rather than to outside agencies, the corporation may avoid loss or damage by stopping the improper practice right away and may be able to fix any errors or issues internally before a governmental investigation ensues.  In addition, a whistleblower policy may be an important component of an ethical and open work environment.

Terms of Use.

This sample form is provided as a guide to existing tax exempt Texas non-profit corporations.  The use of this sample by any organization constitutes the acknowledgement of such organization that:

(a) Sammons Center for the Arts (“SCA”) is providing this sample solely as information for interested organizations working with SCA.  This sample is necessarily incomplete and must be reviewed and completed by the applicable organization.  The attached sample may include certain sections that may or may not be applicable to a specific organization.

(b) This sample assumes that the organization is a Texas non-profit corporation.  It should be noted that specific provisions in this sample may need to be conformed to existing charter documents of a specific organization to avoid any conflict between an organization’s various documents.  SCA does not review any existing charter documents of any other organization.

(c) SCA does not provide legal advice.  Nothing provided herein shall be construed to constitute legal advice.  An organization must consult with its own legal advisors regarding the use of any sample documents and the applicability of specific provisions in a document.

(d) Any final document prepared to be adopted by an organization is subject to the approval of the organization’s governing body.  The specific terms and provisions adopted in a final document may vary by organization.

(e) Changes in applicable laws, regulations or best practices may occur from time to time and require conforming changes to this sample document.  SCA expressly disclaims any obligation to change, modify or update this sample at any time for any reason.

(f) Any organization that uses this sample document shall hold SCA harmless for the use of this document by such organization.

[Name of Corporation]

Whistleblower Policy

[Name of Corporation] (the “Organization”) requires directors, officers, employees and volunteers to observe high standards of business and personal ethics in the conduct of their duties and responsibilities.  As employees and representatives of the Organization, we must practice honesty and integrity in fulfilling our responsibilities and comply with all applicable laws and regulations.

Reporting Responsibility
This Whistleblower Policy is intended to encourage and enable employees and others to raise serious concerns internally so that the Organization can address and correct inappropriate conduct and actions.  It is the responsibility of all board members, officers, employees and volunteers to report concerns about violations of the Organization’s [code of ethics and]
 policies or suspected violations of law or regulations that govern the Organization’s operations.
No Retaliation
It is contrary to the values of the Organization for anyone to retaliate against any board member, officer, employee or volunteer who in good faith reports a violation of the Organization’s [code of ethics or]2 policies, or a suspected violation of law, such as a complaint of discrimination, or suspected fraud, or suspected violation of any law or regulation governing the operations of the Organization.  An employee who retaliates against someone who has reported a violation in good faith is subject to discipline up to and including termination of employment or volunteer status.

Reporting Procedure
Directors, officers, employees and volunteers should share their questions, concerns, suggestions or complaints with someone who can address them properly.  In most cases, employees and volunteers should report to the [President].
  However, if an employee or volunteer is not comfortable speaking with the President or is not satisfied with the response, that employee or volunteer is encouraged to report to any director of the Organization.

Acting in Good Faith
Any good faith report, concern or complaint is fully protected by this policy, even if the report, question or concern is, after investigation, not substantiated.  Anyone filing a complaint concerning a violation or suspected violation must be acting in good faith and have reasonable grounds for believing the information disclosed indicates a violation of the Organization’s [code of ethics or] policies or applicable law.  Any allegations that prove not to be substantiated and have been made maliciously or with knowledge that they were false will be treated as a serious disciplinary offense.

Confidentiality
Upon the request of the complainant, the Organization will use its best efforts to protect the confidentiality of the complainant for any good faith report.  Violations or suspected violations may be submitted on a confidential basis by the complainant.  They may also be submitted anonymously by [filling out a “Whistleblower Reporting Form” and depositing the form in the designated box located [describe location] [mailing the report to the President or a director]].  Reports of violations or suspected violations will be kept confidential to the extent possible, with the understanding that confidentiality may not be maintained where identification is required by law or in order to enable the Organization or law enforcement to conduct an adequate investigation.
Handling of Reported Violations
All reports will be promptly investigated and appropriate corrective action will be taken if warranted by the investigation.  The complainant will be informed that follow-up has or is occurring within two weeks after the President or board member has received the complaint or report.  [The Executive Committee shall be informed of all such complaints or reports.]

� 	Among other things, the Sarbanes-Oxley Act requires that the audit committees of public companies develop a reporting mechanism for the recording, tracking and acting on information provided by employees anonymously and confidentially.  


� 	Include if the nonprofit has adopted a code of ethics.


� 	In a larger organization, there may be a designated compliance person.
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